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Sir: 

This is an appeal from the final rejection of claims 1-19 issued by the examiner 
on August 1 , 2006. A Notice of Appeal is filed concurrently. This Appeal Brief is 
submitted under 37 CFR § 41 .37. The Notice of Appeal fee of $250.00 and the Appeal 
Brief fee of $250.00 are enclosed. A one month extension of time is also hereby 
requested, and the requisite fee of $60.00 is also enclosed herewith 

REAL PARTY IN INTEREST 

The real party in interest is the inventor Stephen A. Ewald. 



RELATED APPEALS AND INTERFERENCES 



Upon information and belief, the undersigned Attorney does believe that the only 
appeal or interference that will directly affect, be directly affected by or have a bearing 
on the Board's decision in this appeal is the previous appeal in this case, Appeal No. 
2006-1365, opinion entered April 27, 2006. A copy of the opinion is included in the 
Related Proceedings Appendix. 
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STATUS OF CLAIMS 

Claims pending: 1-19 
Claims rejected: 1-19 
Claims withdrawn: None 
Claims allowed: None 
Claims appealed: 1-19 

STATUS OF AMENDMENTS 

The amendment filed after final rejection on August 31, 2006 was not entered. 
SUMMARY OF THE CLAIMED SUBJECT MATTER 

The citations to the specification and drawing locations are provided immediately 
following the elements of claims 1 , 9 and 12, the only independent claims on appeal. 
However, such citations are provided merely as examples and are not intended to limit 
the interpretation of the claims or to evidence or create any estoppel. 

Claim 1 

A complete understanding of the system of claim 1 is best obtained by a 
thorough review of the specification and drawings of this application. To aid in this 
review claim 1 is reproduced below and reference made to figures and specification 
paragraphs where the claim elements are illustrated and discussed. Figure 1 provides 
a schematic overview of how a system according to claim 1 may be configured. An 
exemplary manner in which the system of claim 1 may be operated is set forth in the 
flowcharts of Figures 3 and 4. 
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1. A system for purchasing goods and services linked with broadcast media, 
comprising: 

one or more broadcast receivers that receive a broadcast media including 
information relating to goods and services that can be purchased by persons receiving 
the media (An exemplary receiver 14 is illustrated in Figures 1 and 2 and discussed, 
e.g., in paragraphs [0018]-[0024] of the specification), each receiver further selectively 
receiving a purchase request (A "purchase request" is shown at box 70 of Figure 3 and 
discussed, e.g., in paragraph [0026] of the specification) and recording the purchase 
data ("Purchase data" is shown in boxes 72, 76, 78, 80, 82, 84 of Figure 3, boxes 90, 
92, 94, 98 of Figure 4 and discussed, e.g., in paragraphs [0027]-[0030] of the 
specification) for goods and services that a person purchases relating to the broadcast 
media; and 

one or more servers that selectively receive and verify purchase data sent from 
the one or more receivers (One or more servers are illustrated as elements 32 and 34 in 
Figure 1 and discussed, e.g., in paragraphs [0019], [0020], [0028]-[0032] of the 
specification. The operation of the server(s) is schematically exemplified in Figure 4.). 

Claim 9 

A complete understanding of the receiver of claim 9 is best obtained by a 
thorough review of the specification and drawings of this application. To aid in this 
review claim 9 is reproduced below and reference made to figures and specification 
paragraphs where the claim elements are illustrated and discussed. Figures 1 and 2 
schematically show an example of how a receiver of claim 9 may be configured. Figure 
3 is an exemplary flowchart of how the receiver may operate. 

9. A broadcast receiver for purchasing goods and services linked with broadcast 
media, the broadcast receiver receiving a broadcast media including information relating 
to goods and services that can be purchased by persons receiving the media (An 
exemplary receiver 14 is illustrated in Figures 1 and 2 and discussed, e.g., in 
paragraphs [0018]-[0024] of the specification), the broadcast receiver further selectively 
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receiving a purchase request (A "purchase request" is shown at box 70 of Figure 3 and 
discussed, e.g., in paragraph [0026] of the specification) and recording the purchase 
data ("Purchase data" is shown in boxes 72, 76, 78, 80, 82, 84 of Figure 3, boxes 90, 
92, 94, 98 of Figure 4 and discussed, e.g., in paragraphs [0027]-[0030] of the 
specification) for goods and services that a person purchases linked with the broadcast 
media and selectively transmitting the purchase data to another computer device 
("Another computer device" is exemplified by the one or more servers that are illustrated 
as elements 32 and 34 in Figure 1 and discussed, e.g., in paragraphs [0019], [0020], 
[0028]-[0032] of the specification. The operation of the server(s) is schematically 
exemplified in Figure 4.). 

Claim 12 

A complete understanding of the method of claim 12 is best obtained by a 
thorough review of the specification and drawings of this application. To aid in this 
review claim 12 is reproduced below and reference made to figures and specification 
paragraphs where the claim elements are illustrated and discussed. The flowcharts of 
Figures 3 and 4 provide an example of how the method of claim 12 may be performed. 

12. A method for purchasing goods and services linked with broadcast media, 
comprising the steps of: 

receiving at a broadcast receiver a broadcast media including information relating 
to goods and services that can be purchased by persons receiving the media (An 
exemplary receiver 14 is illustrated in Figures 1 and 2 and discussed, e.g., in 
paragraphs [0018]-[0024] of the specification); 

receiving at the broadcast receiver a purchase request (A "purchase request" is 
shown at box 70 of Figure 3 and discussed, e.g., in paragraph [0026] of the 
specification); 

selectively recording purchase data at the broadcast receiver for a good and 
service that a person purchases relating to the broadcast media ("Purchase data" is 
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shown in boxes 72, 76, 78, 80, 82, 84 of Figure 3, boxes 90, 92, 94, 98 of Figure 4 and 
discussed, e.g., in paragraphs [0027]-[0030] of the specification) ; 

sending the purchase data from the broadcast receiver to at least one server; 
receiving the purchase data at the at least one server; and verifying the purchase data 
from the broadcast receiver at the least one server (One or more servers are illustrated 
as elements 32 and 34 in Figure 1 and discussed, e.g., in paragraphs [0019], [0020], 
[0028H0032] of the specification. The operation of the server(s) is schematically 
exemplified in Figure 4.). 

GROUNDS OF REJECTION TO BE REVIEWED 

I. Claims 1-13 and 15-19 under 35 U.S.C. § 102(e) as anticipated by U.S. 
Patent Application Publication 2003/0132575 (Kesling). 

II. Claim 14 under 35 U.S.C. § 103(a) as obvious over Kesling in view of official 
notice regarding secure communication channels. 

ARGUMENTS 

I. Rejection of claims 1-13 and 15-19 under 35 U.S.C. §1 02(e) as anticipated by 
Kesling 

A. Separate argument of claim 1 

Anticipation is an exacting standard. Under 35 U.S.C. § 102, every limitation of a 
claim must identically appear in a single prior art reference for it to anticipate the claim. 
In re Bond, 910 F.2d 831, 832, 15 USPQ2D 1566, 1567 (Fed. Cir. 1990). Implicit in a 
review of an examiner's anticipation analysis is that the claim must first have been 
correctly construed to define the scope and meaning of each contested limitation. See, 
e.g., In re Paulsen, 30 F.3d 1475, 1479, 31 USPQ2D 1671, 1674 (Fed. Cir. 1994) ("To 
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properly compare [an allegedly anticipatory prior art reference] with the claims at issue, 
we must construe the term 'computer' to ascertain its scope and meaning."). 

Here, the system of claim 1 requires that "each receiver further selectively 
receiv[es] a purchase request and record[s] the purchase data for goods and services 
that a person purchases relating to the broadcast media" and "one or more servers that 
selectively receive and verify purchase data sent from the one or more receivers." 
When claim 1 is properly construed, it is seen that Kesling does not describe these 
claim limitations. Thus, the anticipation rejection of claim 1 based upon Kesling is 
legally and factually improper and should be reversed. 

In construing these claim limitations it must be kept in mind that "as an initial 
matter, the PTO applies to the verbiage of the proposed claims the broadest reasonable 
meaning of the words in their ordinary usage as they would be understood by one of 
ordinary skill in the art, taking into account whatever enlightenment by way of definitions 
or otherwise that may be afforded by the written description contained in the applicant's 
specification." In re Morris, 127 F.3d 1048, 1054, 44 USPQ2d 1023, 1027 (Fed. Cir. 
1997). Here, the specification provides enlightenment as to the meaning of these claim 
limitations. 

The receiver of the system of claim 1 receives a "purchase request" and records 
"purchase data." The purchase request may be the simple act of pressing a button on 
the receiver. Specification, [0009]. When the receiver receives a "purchase request," it 
must also record "purchase data." Specification, e.g., [0009], [0018]. "Purchase data" 
are described as including "at the least identification of the purchaser, such as a code, 
token, MINI, Pin number, or other indicia and data sufficient to identify the good or 
service desired purchase." Specification, [0023]. The recognition of the purchaser can 
be "from a specific database of purchasers, such as those signed up for the service, or 
those identifiable... based upon purchase data." Specification, [0029]. Since the 
purchaser identification is "preloaded" in the system, either in the receiver and/or the 
server(s) that provide verification, if the broadcast media contains identification data of 
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the good or service the user desires to purchase, see, e.g., specification, [0022], "the 
purchase information is received... and the purchase data is generated...." 
Specification, [0027]. Because of the unique nature of the "purchase data" of the 
present invention, the system of claim 1 allows for the purchase of goods and services 
from a broadcast media stream by simply initiating a "purchase request" and the 
purchase will be completed upon verification of the purchase data by the server(s), with 
no other action required by the user. In other words, the "purchase data" and server(s) 
required by claim 1 allow the purchase to be completed without "further interaction from 
the person to verify or follow through with the purchase." Specification, [0008]. Kesling 
does not describe the "purchase data" and a server(s) that can verify the purchase data 
as required by claim 1 . 

Prior to discussing why Kesling does not describe the system of claim 1 , the 
examiner's rejection warrants discussion. An anticipation rejection cannot be 
constructed by "picking, choosing, and combining various disclosures not directly 
related to each other by the teachings of the cited reference." In re Arkley, 455 F.2d 
586, 587, 172 USPQ 524, 526 (CCPA 1972). Here, Kesling describes two broad 
embodiments of his system. The first embodiment is where the receiver uses a 
removable memory element to capture program identifiers. Kesling, [0018]. The 
second is where the receiver of Kesling uses a wireless link to capture and transmit 
program identifiers. Id. The two embodiments are mutually exclusive since Kesling 
states the wireless embodiment "eliminates the need for a flash memory card and 
provides the radio with interesting real-time interactive functionality." Id 

Here the examiner's rejection is improperly premised upon an apparent, albeit 
unclear, combination of these two separate embodiments. The statement of the 
rejection as it apparently pertains to claim 1 appears at pages 14-15 of the final 
rejection mailed August 1 , 2006 (FR). As seen the rejection focuses on the method of 
the present invention, not the system of claim 1 . The examiner first makes reference to 
paragraph [0039] and Figures 1-3 of Kesling and then paraphrases a "method" 
purportedly described by Kesling that is similar to a method that would be encompassed 
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by the present invention. In so doing, the examiner makes no findings of fact as to 
where Kesling allegedly describes any of the postulated method steps. 



The examiner then proceeds to make reference to U.S. Patent Application 
09/461,699 (Patsioskas) 1 that is discussed and incorporated by reference by Kesling at 
[0007]-[0010]. The examiner states the Kesling "builds upon" the system and method 
but does not support this assertion with any specific fact-finding. How the examiner is 
relying upon Patsioskas is unclear. If the examiner's anticipation rejection is in fact 
premised upon a combination of features from the flash memory and wireless 
embodiments of Kesling and/or Patsioskas, the rejection is improper. In reArkley, 
supra. 

Another anomaly in the examiner's rejection is that it does not take into account 
the previous Board decision. In "affirming" the examiner's anticipation rejection 
premised upon Kesling, the Board engaged in its own fact-finding and relied upon facts 
not relied upon by the examiner. Specifically, the Board relied upon the "purchase" 
described in [0090] of Kesling. Slip op. at 3. The examiner has eschewed relying upon 
this portion of Kesling in stating the final rejection. Thus, it is not clear on what factual 
basis the examiner considers Kesling to describe the system of claim 1 when that claim 
is properly construed. 

Turning to Kesling, it is seen that while Kesling describes a system that can 
purchase goods and services linked with a broadcast media, Kesling fails to describe 
that system in sufficient detail such that it can be concluded that the system of claim 1 is 
identically described by Kesling as required. In re Bond, supra. 

Kesling involves a satellite radio broadcast system with a user interface 1000 that 
"allows the receiver to receive input from a listener/user indicating an interest in a given 
selection." Kesling, [0041]. The pressing of the button 1220 selects a "program 

1 This patent application has issued as U.S. Patent 7,010,263 on March 7, 2006, which is prior to the final 
rejection. Since the examiner relied upon the patent application in making the final rejection, this Appeal 
Brief is premised upon the patent application. 
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identifier" and the user receives a "media link", which can be a physical or wireless link 
to more information about the program. Kesling, [0041], [0064], [0065]. In reviewing 
how a user "purchases" goods and services by way of the Kesling system it is seen that 
the user cannot simply press select button 1220 of the Kesling receiver and purchase 
the desired good or service. Rather, the "purchase" of a good or service by way of the 
Kesling system requires further intervention and action on the part of the user. The 
Kesling receiver does not receive "purchase data" as required by claim 1 that can be 
simply verified by the server(s) that receive the purchase data in order to complete the 
purchase. 

This distinction between the respective systems is readily seen when Kesling is 
read in its entirety. For example, pressing select button 1220 is typically described by 
Kesling as only indicating listener interest in the broadcast media content and that a 
web site can send information about the content to the system user. Kesling, e.g., 
[0048]-[0051]. In discussing "purchasing" goods and services, Kesling simply fails to 
provide sufficient details of what purchase data, if any, is generated and how a 
purchase is executed. An example of this deficiency is seen in the description of a 
"purchase" at [0066] of Kesling were the "purchase" is premised upon the listener 
receiving further information. While this passage also states that the listener can 
"complete the transaction," this passage does not describe the use of "purchase data" 
that can be verified by a server(s) of the system as required by the system of claim 1 . 
This disclosure of a "purchase" lacks the specificity of description that is required by 35 
U.S.C. § 102(e). 

The same lack of specificity is seen in the "purchase" relied upon by the Board 
but not the examiner. The purchase described in [0090] is stated to only include 
identification of the program and the user being transmitted. This data is not the 
"purchase data" required by claim 1 and is insufficient to allow the purchase to be 
completed upon verification by the server(s) receiving the information. 
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The declaration of Walter E. Thain, Jr. filed under 37 CFR § 1.132 (Thain Dec.) 
supports this reading of Kesling. Mr. Thain provides context for an informed 
understanding of how the system of Kesling would be viewed by a person of ordinary 
skill in the art. Mr. Thain first outlines the steps required to complete a purchase either 
at a retail store or by way of an electronic transaction. Thain dec, paras. 5-9. As seen, 
the purchase data required by the system of claim 1 is sufficient to allow a purchase as 
outlined by Mr. Thain to be completed by the system of claim 1 without further 
interaction by the user to verify or follow through with the purchase. 

Mr. Thain also states that the Kesling system is not described in sufficient detail 
so that it can be concluded that whatever data is transmitted by the Kesling receiver, it 
is not the purchase data required by claim 1. Thain dec, paras. 14-15. Thus, when the 
facts established by the Thain declaration are considered under the proper legal 
standard for an anticipation rejection set forth in In re Bond, supra., it is seen that the 
examiner's anticipation rejection is improper. 

Other evidence of record supports Mr. Thain's conclusions. Attention is directed 
to the user guide supplied with the inno*™ portable satellite radio device sold by Pioneer. 
This document appears to have been published in 2006 as indicated by the copyright 
notice on page 2 and, thus, is not prior art. However, it is relevant evidence to establish 
that more description is needed in Kesling in order for that reference to be considered 
an anticipation of the system of claim 1 . Of importance, the user guide illustrates that 
the inno*™ device must use a commercial music download service if a user of the inno 1 ™ 
device wants to purchase songs. Thus, in order to conclude that Kesling describes a 
system according to claim 1, one would have to read into Kesling details such as those 
included in the inno*™ user guide. To do so, is legally impermissible. In re Bond, supra. 

It is also noted that in response to an argument in the previous appeal 
questioning whether Kesling was an enabled reference, the Board stated that the "lack 
of technical detail in the appellant's specification indicates that if one of ordinary skill in 
the art could carry out a radio-generated purchase based upon the appellant's 
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disclosure at the time of appellant's invention, that person could do the same given 
Kesling's disclosure." Slip op. at 4. Missing from the Board's analysis is an 
understanding that Kesling does not describe the "purchase data" required by the 
system of claim 1 and did not take into account that the server(s) of claim 1 must be 
able to verify the purchase data sent from the receiver(s). Since these are aspects of 
the present invention, not Kesling, it is perfectly logical to conclude that Kesling is not 
enabling as to these claim limitations. Kesling cannot enable what is not described in 
the reference. At best, the examiner and the Board have tried to flesh out the 
inadequate description of how a purchase might be completed by the Kesling system. 
However, the rejection under review is one of anticipation and is based upon Kesling 
alone. No other evidence is relied upon. 2 

Given the lack of detail set forth in Kesling as to how a purchase is completed, it 
is improper for the examiner and the Board to read such details into the disclosure of 
Kesling. The fact is, right where Kesling needs to provide details of that system, the 
reference is silent. Again, anticipation is a very exacting standard. Kesling does not 
meet this standard. 

Withdrawal of the rejection is earnestly solicited. 

B. Separate argument of claims 2-7 

Solely for the purposes of this appeal, no separate argument is offered in regard 
to claims 2-7. These claims will stand or fall with claim 1 . 

Withdrawal of the rejection is earnestly solicited. 



2 Neither the examiner nor the Board has explained with any specificity how Patsiokas is used in the 
rejection. 

11 



C. Separate argument of claim 8 



Apart from the reasons set forth above in regard to claim 1 , which are 
incorporated by reference herein, claim 8 is separately patentable for the following 
additional reasons. 

Claim 8 requires that "each broadcast receiver is comprised of at least two 
devices, to include a broadcast media receiver and a purchase selection device." The 
examiner refers to Kesling [0042] as describing the broadcast receiver of Kesling may 
include an "intermediate transfer device" as a purchase selection device. FR, page 15. 
This is incorrect as the "intermediate transfer device" of Kesling is not a purchase 
selection device. 

The subject matter of claim 8 is described in the present specification at page 7, 
[0024]. As seen, in this embodiment, the broadcast receiver does not have a 
purchase selector device. In contrast, the broadcast receiver of Kesling always 
has a purchase selector device, e.g., button 1220. [0041] of Kesling only 
describes an embodiment where information stored on a broadcast receiver 
having a purchase selection device is transferred to an intermediate device for 
storage. 

Clarification is needed as to where Kesling describes that each broadcast 
receiver is comprised of at least two devices, to include a broadcast media receiver and 
a purchase selection device. 

Withdrawal of the rejection is earnestly solicited. 
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D. Separate argument of claim 9 



Apart from the reasons set forth above in regard to claim 1, which are 
incorporated by reference herein, claim 9 is separately patentable for the following 
additional reasons. 

Claim 9 is directed to a receiver for purchasing goods and services linked with 
broadcast media. The arguments made above in regard to claim 1 are incorporated by 
reference herein. Importantly, the receiver of claim 9 must be able to receive a 
purchase request and record the purchase data for goods and services that a person 
purchases linked with the broadcast media. As explained above, Kesling does not 
describe the "purchase data" required by claim 9. 

Withdrawal of the rejection is earnestly solicited. 

E. Separate argument of claims 10-11 

Solely for the purposes of this appeal, no separate argument is made as to 
claims 10-11. These claims will stand or fall together with claim 9. 

Withdrawal of the rejection is earnestly solicited. 

F. Separate argument of claim 12 

Claim 12 sets forth a method for purchasing goods and services linked with 
broadcast media. The method of claim 12 requires, inter alia, that the receiver receives 
a purchase request and records purchase data for a good and service that a person 
purchases relating to the broadcast media. The purchase data is sent to at least one 
server where the purchase data is verified. When claim 12 is properly construed, it is 
seen that Kesling does not expressly describe these claim limitations. 
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Claim 12 is to be construed in the same manner as claim 1. The receiver of 
claim 12 receives a "purchase request" and records "purchase data." The purchase 
request may be the simple act of pressing a button on the receiver. Specification, 
[0009]. When the receiver receives a "purchase request," it must also record "purchase 
data." Specification, e.g., [0009], [0018]. "Purchase data" are described as including 
"at the least identification of the purchaser, such as a code, token, MIN, Pin number, or 
other indicia and data sufficient to identify the good or service desired purchase." 
Specification, [0023]. The recognition of the purchaser can be "from a specific 
database of purchasers, such as those signed up for the service, or those 
identifiable... based upon purchase data." Specification, [0029]. Since the purchaser 
identification is "preloaded" in the system, either in the receiver and/or the server(s) that 
provide verification, if the broadcast media contains identification data of the good or 
service the user desires to purchase, see, e.g., specification, [0022], "the purchase 
information is received... and the purchase data is generated...." Specification, [0027]. 
Because of the unique nature of the "purchase data" of the present invention, the 
method of claim 12 allows for the purchase of goods and services from a broadcast 
media stream by simply initiating a "purchase request" and the purchase will be 
completed upon verification by the server(s), with no other action required by the user. 
In other words, the "purchase data" and server(s) required by claim 12 allow the 
purchase to be completed without "further interaction from the person to verify or follow 
through with the purchase." Specification, [0008]. Kesling does not describe the 
"purchase data" and a server(s) that can verify the purchase data as required by claim 
12. 

Having construed claim 12 in the same manner as claim 1 , it follows that the 
arguments made above in regard to claim 1 are equally applicable to claim 12. Rather, 
than burden the record by repeating these arguments, the arguments made above in 
regard to claim 1 are incorporated by reference herein. 

Withdrawal of the rejection is earnestly solicited. 
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G. Separate argument of claim 13 



Apart from the reasons set forth above in regard to claim 12, which are 
incorporated by reference herein, claim 13 is separately patentable for the following 
additional reasons. 

Claim 13 requires that the purchase data is sent to a plurality of servers, storing 
the purchase data at one of the servers, and verifying the purchase data at a different 
server. The examiner has not explained where the steps of claim 13 are described in 
Kesling in the final rejection. Absent clarification where these claim limitations are 
described in Kesling, the rejection is improper. 

Withdrawal of the rejection is earnestly solicited. 

H. Separate argument of claims 15-19 

Solely for the purpose of this appeal, claims 15-19 will not be separately argued. 
These claims will stand or fall with claim 12. 

Withdrawal of the rejection is earnestly solicited. 

II. Rejection of claim 14 under 35 U.S.C. §103fa) based upon Kesling and official 
notice regarding secure communication channels 

A conclusion of obviousness must be based upon the subject matter of a claim 
as whole. 35 U.S.C. § 103(a). Here, claim 14 depends from claim 12. As explained 
above in regard to claim 12, Kesling does not describe a method where the "purchase 
data" are of such a nature that allows for the purchase of goods and services from a 
broadcast media stream by simply initiating a "purchase request" and the purchase will 
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be completed upon verification by the servers, with no other action required by the user. 
Assuming arguendo that it would have been obvious to send the purchase data from the 
broadcast receiver to the server in claim 12 by way of a secure communication channel 
as required by claim 13, the examiner's rejection is improper since Kesling does not 
describe all of the steps required by claim 12. Thus, the examiner's obviousness 
rejection is legally and factually improper. 

Withdrawal of the rejection is earnestly solicited. 

CONCLUSION 

Anticipation is an exacting standard. Kesling simply does not describe the 
manner in which a purchase is conducted in sufficient detail such that it can be said to 
describe the systems, receivers and methods set forth in claims 1-19. Where detail is 
needed, Kesling remains silent. The anticipation and obviousness rejections of record 
are improper and the Board is asked to reverse all extant rejections. 

No additional fees are believed due. However, the Commissioner is hereby 
authorized to charge any additional fees which may be required, including any 
necessary extensions of time, which are hereby requested, to Deposit Account No. 03- 
0683. 
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Claims Appendix 



1 . A system for purchasing goods and services linked with broadcast media, 
comprising: 

one or more broadcast receivers that receive a broadcast media* including 
information relating to goods and services that can be purchased by persons receiving 
the media, each receiver further selectively receiving a purchase request and recording 
the purchase data for goods and services that a person purchases relating to the 
broadcast media; and 

one or more servers that selectively receive and verify purchase data sent from 
the one or more receivers. 

2. The system of claim 1 , wherein each broadcast receiver is in communication 
with a server. 

3. The system of claim 1 , wherein each broadcast receiver stores the purchase 
data and transmit the stored purchase data at a predetermined location. 

4. The system of claim 1, wherein each broadcast receiver includes a radio. 

5. The system of claim 1 , wherein the broadcast media includes information 
about the purchase of the goods and services. 

6. The system of claim 1 , wherein the broadcast media does not include 
information about the purchase of the goods and services. 

7. The system of claim 1, wherein each broadcast receiver is a single device. 

8. The system of claim 1 , wherein each broadcast receiver is comprised of at 
least two devices, to include a broadcast media receiver and a purchase selection 
device. 

9. A broadcast receiver for purchasing goods and services linked with broadcast 
media, the broadcast receiver receiving a broadcast media including information relating 
to goods and services that can be purchased by persons receiving the media, the 
broadcast receiver further selectively receiving a purchase request and recording the 
purchase data for goods and services that a person purchases linked with the broadcast 
media and selectively transmitting the purchase data to another computer device. 
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10. The broadcast receiver of claim 9, further comprising a purchase selection 
indicator. 

1 1 . The broadcast receiver of claim 9, wherein the broadcast receiver further 
stores the purchase data and transmits the stored data at a predetermined location. 

12. A method for purchasing goods and services linked with broadcast media, 
comprising the steps of: 

receiving at a broadcast receiver a broadcast media including information relating 
to goods and services that can be purchased by persons receiving the media; 

receiving at the broadcast receiver a purchase request; 

selectively recording purchase data at the broadcast receiver for a good and 
service that a person purchases relating to the broadcast media; 

sending the purchase data from the broadcast receiver to at least one server; 
receiving the purchase data at the at least one server; and verifying the purchase data 
from the broadcast receiver at the least one server. 

13. The method of claim 12, wherein: 

the step of sending the purchase data is sending the purchase data to a plurality 
of servers; and 

further comprising the step of storing the purchase data of one of the servers; 

and 

wherein the step of verifying the purchase data occurs at a different server. 

14. The method of claim 12, wherein the step of sending the purchase data is 
sending the purchase data from the broadcast receiver to the server via a secure 
communication channel. 

15. The method of claim 12, further comprising the steps of: 
storing the purchase data at the broadcast receiver; and 

transmitting the stored data from the broadcast receiver to the server when the 
broadcast receiver is at a predetermined location. 

16. The method of claim 12, further comprising the steps of: 
storing the purchase data at the broadcast receiver; and 

transmitting the stored data from the broadcast receiver to the server at a 
predetermined period of time. 
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17. The method of claim 12, wherein the step of receiving at a broadcast 
receiver a broadcast media receiver is receiving a radio signal at a radio receiver. 

18. The method of claim 12, wherein the step of receiving at a broadcast receiver 
a broadcast media is receiving a broadcast media that includes information about the 
purchase of goods and services contained within the broadcast media. 

19. The method of claim 12, wherein the step of receiving at a broadcast receiver 
a broadcast media is receiving a broadcast media that does not include information 
about the purchase of goods and services contained within the broadcast media. 
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Attorney Docket No. 49663.21740 
DECLARATION OF WALTER E. THAIN. JR PURSUANT TO 37 C.F.R. §1.132 

I, Walter E. Thain, Jr., hereby declare and aver as follows: 

1 . I make this declaration of behalf of the Applicant. I am paid an hourly rate 
for my review of the materials of this application and present testimony, but otherwise 
have no affiliation with or financial interest in the Applicant, or financial or other interest 
in the eventual outcome of the present application. 

2. I am an Associate Professor of Electrical Engineering Technology (ECET) 
at Southern Polytechnic State University (SPSU) in Marietta, Georgia. I have been an 
Assistant or Associate Professor at SPSU since August, 1 997. I have a Bachelors 
Degree, Masters Degree, and Doctorate Degree in Electrical Engineering from the 
Georgia Institute of Technology. 

3. I teach courses at graduate and undergraduate levels in the areas of wired 
and wireless communications systems, and computer networks and the Internet. While 
employed by private industry either full-time or as a part-time consultant, I have 
participated in electronic communications system development projects. 

4. I am familiar with the patent application 10/672,133, by Applicant Ewald, 
and the patent application 09/867,687 by Kesling, et. a/. I am also familiar with the 
Patent Examiner's decision regarding the claims of Ewald and position on the 
interpretation of Kesling, as well as the results of Appeal Number 2006-1 365. 1 have 
been asked to render my evaluation as to whether the use and effect of the button 1 220 
in the portable radio 20 described in Kesling enables the purchase of goods or services 
immediately when pressed. 
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ANATOMY OF A PURCHASE TRANSACTION 

5. Before addressing the use and effect of the button 1220 in Kesling, it is 
important to examine the steps and operations that take place during a purchase 
transaction. The example used here is that of a typical retail store purchase; however, 
the same steps are required in an electronic purchase transaction. Below, I describe 
eight key steps that occur when a buyer makes a purchase at a retail store. 

i) The buyer indicates to the seller or the seller's employee (a cashier), that he 
wishes to start a purchase transaction. In a retail store, this is done by 
arriving at the cashier's station with the items to be purchased. 

ii) The buyer then identifies to the cashier the items to be purchased by 
placing them on the cashier's counter. 

Hi) The seller (cashier) indicates a recognition or registration of the items to be 
purchased. This is done by actions such as picking them up to read the 
price, or scanning the item using a bar-code scanner. The latter enables the 
simultaneous retrieval of price from the store's inventory data base as well 
as the decrementing of the store's inventory totals. 

iv) The communication of the total cost of the purchase by the cashier to the 
buyer. 

v) The presentation of the means of purchase to the cashier by the buyer . In a 
retail store, this is usually the presentation of cash, a check, a credit card, or 
a debit card. The latter three essentially constitute a granting of permission 
by the buyer to the seller to access the buyer's checking or credit account 
for the purpose of debiting it by the amount of the sale. Also, the latter three 
means of purchase usually require the buyer to present a form of 
identification or authorization. Identification and authorization often includes, 
photo ID cards, verification of signature, or the buyer's entering of a 
personal identification number (PIN) to the terminal that records the buyer's 
credit- or debit-card number. The PIN is a unique secret code associated 
with the credit or debit card. 
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vi) An acknowledgement by the seller (cashier) of the receipt of the buyer's 
means of payment. For a cash or check transaction, this is done when the 
cashier receives the cash or check in hand and enters the amount paid into 
the cash register followed by pressing a key on the cash register to initiate 
payment processing. For a credit- or debit-card transaction, the cashier 
waits until the buyer enters the credit- or debit-card number and PIN (if 
required) into the terminal and then presses a key on the cash register to 
initiate payment processing. 

vii) Processing of the payment. In the case of a cash or check payment, the 
processing is trivial and the cashier places the money or check in the cash 
register till, returning any change due and a paper receipt to the buyer. In 
the case of the credit- or debit-card payment, a third party entity is contacted 
when the cashier presses the button to initiate payment processing. The 
third party entity receives the buyer's identity and account information from 
the seller along with the amount of the sale, and then informs the seller as 
to whether or not enough funds are available in the checking account (in the 
case of a debit card) or available within the credit card limit to cover the 
purchase. The seller or third party entity will debit the buyer's account at the 
time of purchase or at some later time. The conveying of the buyer's identity 
and credit- or debit-card numbers to the third party is done over a secure 
electronic communication link, usually involving encryption (scrambling) of 
the number so as to make it impossible to determine the card number even 
if the transmission is intercepted. Once the third party verifies available 
funds to cover the purchase, the cashier gives a paper receipt to the buyer. 

viii) Release of the purchased items. Once the payment is complete and the 
cashier gives the buyer a receipt, the buyer is granted permission to take 
possession of the purchase items and remove them from the store. 

6. Of these eight steps, clearly the most complex actions involve the 
processing of the buyer's debit- or credit-card number. These same actions also require 
attention to the buyer's privacy rights by all parties involved in the process. Systems 
designed to process such means of purchase are typically complex and sophisticated. I 
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have attached several references that illustrate types of debit- and credit-card payment 
processing systems and considerations in their design at a level of refinement at about 
the time of the Kesling application date. 

7. Attached hereto as Exhibit A is S. Weinstein, Emerging 
Telecommunications Needs of the Card Industry, IEEE Communications Magazine, vol. 
22, no. 7, July 1984. Weinstein gives several examples of debit- and credit-card 
payment system topologies employed circa 1983. The Internet was in its infancy at this 
time and communication between the point-of-sale terminal (or cash register in the 
above example) was typically made over dial-up lines or lines leased from the public 
telephone network. In 1983, encryption of the transaction data was beginning to be 
implemented for privacy and security purposes. 

8. Attached hereto as Exhibit B is L. J. Camp and M. Sirbu, Critical Issues in 
Internet Commerce, IEEE Communications Magazine, vol. 35, no. 5, May, 1997. Camp 
and Sirbu discuss key issues in Internet commerce circa 1997, one of which is the 
increasing use of open, packet-switched networks to carry transaction traffic. Issues 
such as reliability, privacy, anonymity, and security are discussed. 

9. Attached hereto as Exhibit C is U. S. Patent 5,850,442, issued December 
15, 1998, to S. Muftic, titled "Secure World Wide Electronic Commerce Over An Open 
Network." Muftic describes a secure electronic commerce system. Security is provided 
in part by encryption of transmitted purchase transaction information using the public- 
key technique. One must note the complexity of the transaction system and processes 
included in Muftic's invention. 

ON THE USE AND EFFECT OF BUTTON 1220 IN KESLING'S RADIO 20 

1 0. It is my opinion that in order to enable the purchase of a good or service 
by the action of pressing button 1220 in radio 20, this one action must immediately 
cause to take place all eight of the steps and actions described in the example purchase 
transaction above. Further, since the button 1220 is located in a mobile radio 20, such 
a purchase transaction must take place over a combination wireless and wired 
electronic communication system. The last link between the communication system and 
radio 20 must be wireless as described in Kesling. 
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1 1 . The system described in Kesling makes use of wired and wireless 
communication links depending on what actions are taking place and where the 
operator (listener or buyer) is located. [See e.g., Figs. 2 and 3 and Paragraphs 26 
through 39 of Kesling] Those skilled in the art understand that such links are mere 
conveyers of information. The only processing of the original information to be 
communicated that occurs is that needed to facilitate the communication act along the 
communication path. This involves formatting the original information, converting it to a 
signal appropriate for transmitting on the chosen physical transmission medium, 
transmitting it across the physical medium, routing the information along the appropriate 
path, receiving the signal at the destination, and reformatting it into its original form at 
the destination. The actions of formatting information and converting it to appropriate 
signals for transmission usually include placing the information in digital data frames, or 
packets, then modulating a transmitter carrier signal with that information. At 
intermediate nodes along the path, the signal may be received, demodulated, re- 
modulated, and retransmitted as required by a particular communication link in the path. 
Finally, at the destination, the demodulation process includes the recovery of the 
original transmitted information. Apparatus along the communication link do not act 
upon the information being conveyed in the data frames other than using a limited 
amount associated with the physical communication process itself, such as routing 
addresses. 

1 2. An electronic communication system itself, including the one described in 
Kesling, is not capable of the high-level processing needed to facilitate complex actions 
such as processing the payment information exchanged in a purchase transaction. To 
do that, computers running appropriate software applications along with data bases of 
stored records must be attached to the communications system at the end points. 

1 3. In the system described by Kesling, one skilled in the art can see how 
radio 20 may be utilized to receive broadcast content containing program identifier 
information as described in paragraph 39 thereof. Further, one can also see how 
pressing button 1220 at an appropriate time will result in storing program identifier 
information in the storage media 1 140. Also, it is apparent that the high-power wireless 
transmitter 700 and low-power wireless transmitter 600 included in radio 20 may be 
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used to form a communication link to convey information from radio 20 back to an entity 
or server elsewhere in Kesling's system. It is further apparent that pressing button 1220 
can cause information to be sent over one or both of the radio 20 transmitters. 

14. Considering the eight steps of a typical electronic purchase transaction, 
one sees that when a listener (buyer) presses button 1220 in radio 20, the system as 
described by Kesling can readily perform steps 1, 2, 3 and 4 immediately. However, the 
description of the system makes no mention that when button 1220 is pressed that 
there is communication of payment information (such as debit- and credit-card 
numbers) from the buyer to the seller. There is no mention that payment information 
(such as credit- and debit-card numbers) is stored in radio 20. Also, there is no mention 
that when button 1220 is pressed that there is any further processing of payment 
information and debiting of the buyer's account. Thus, neither steps 5, 6, 7, nor 8 take 
place when button 1220 is pressed. The process and actions involved in conveying 
payment information and completing a purchase transaction at the press of button 1220 
would be complex and require a sophisticated method to properly and securely handle 
such information. Such a process and methodology are not described in Kesling. 

15. Therefore, in my opinion, pressing button 1220 does not enable a 
complete purchase transaction in the system described by Kesling, as is suggested by 
the Patent Office. 

I hereby declare under penalty of perjury that the foregoing is true and correct to 
the best of my knowledge. 

Dated this Jl^day of June, 2006, signed at bWaiK. Ge*^\&- , U.S.A. 

Walter E. Thain, Jr. 
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THE CARD INDUSTRY offers a wide range of payment 
system products and services, including credit and 
charge cards automatic-teller machine networks, interchange 
networks, debit card systems, authorization and processing 
services, and point-of-sale equipment. The trend in the industry 
is to extend automation in the forms of both on-line and off-line 
transactional systems to a vastly increased number of points 
of sale and to personal terminals in business and home 
locations. To this end, the industry is increasingly interested in 
interchange among proprietary and industry networks, traffic 
concentration and other facilities sharing arrangements, 
conversion of voice traffic to data traffic, use of cable 
television and other local-loop bypass options, integration of 
public packet-switched networks with private networks, and 
enhanced transactional security and authentication. 

Introduction 

"Plastic money," in the form of credit cards, has existed as a 
widely used payment system for only 25 years, but hundreds of 
millions of cards are in use around the world. They give 
cardholders the privilege of paying later for goods purchased 
now, and the revolving credit loans automatically granted 
when payments are delayed beyond the first monthly billing 
are an important part of consumer credit. Credit card issuers, 
mainly banks and large retailers, earn income from three 
sources: a percentage "discount" in the remuneration of mer- 
chants, interest from revolving credit, and recently, from 
membership fees. 

Other types of plastic money also exist, although not in quite 
such large quantities. The American Express and Diners' Club 
cards are examples of charge cards, similar to credit cards 
except for the absence of revolving credit. Issuers position 
charge cards as "travel and entertainment" payment media 
and ask higher merchant discount and card membership fees 
to make up for the absence of interest income. A third type of 
payment card, the debit card, automatically draws funds from 
an existing bank account, usually within one day. The cards 
used in automatic teller machines to obtain cash are debit 
cards and are perhaps the precursors of true electronic money 
at points of sale. The important difference between debit cards 
and the others, as far as operational systems are concerned, is 
that the instructions to transfer funds in debit systems are 
made by electronic communications instead of paper. 

All three types of payment cards do share one very important 
telecommunications need: credit authorization. Credit author- 
ization is a reference to a credit file, with or without the 
intercession of a human operator, to establish that the card is 
not stolen and that the cardholder can be expected to pay for 
the purchase. Credit authorization has been automated to the 
point that a purchase made in a distant country, at least one 
made through an automatic terminal, can be authorized in 
seconds from the card issuer's central data base. A vast array 
of proprietary, shared, and interconnected data networks has 
been created to service this need. The further development and 
proliferation of this data communications infrastructure, its 
accommodation of limited voice traffic, its containment of 
costs, its responsiveness to external pressures, and its 
evolution into broader transactional capabilities, particularly 
full electronic funds transfer, define the emerging telecommunica- 
tions needs of the card industry. 

Reprinted from the IEEE Global Telecommunications Conference Record 
(GLOBECOM '83). Nov. 2&-Dec. 1. 1983, San Diego. CA. • 1983 IEEE. 
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On line Credit Authorization 

The agreement between a merchant and a card issuer 
obligates the issuer to take responsibility tor fraudulent or 
"bad credit" purchases only if the merchant calls into the issuer 
for credit authorizations. Actually, a merchant may be asked 
to call in only for authorization of purchases above a certain 
"floor" amount, especially if he is not equipped with an 
automatic data terminal and must use the telephone. Below the 
floor, the merchant is asked to use the printed "hot list." 
Because of the inadequacies of the hot list, card issuers want to 
automate lower-traffic points of sale with very-low-cost data 
communications and data terminals, thereby permitting on- 
line inquiries for virtually all card purchases. This drive for 
both universality and low cost determines the most funda- 
mental and immediate telecommunications needs of the card 
industry. Some of the steps underway to meet these needs are 
described later. 

As suggested above, credit authorization is carried out 
through a variety of telecommunications accessing methods. 
Figure 1 illustrates voice call-in to a "relayer" at an authoriza- 
tion center; the relayer is seated before a terminal which is in 
direct data communication with a central data base. Files are 
accessible to the relayer with a delay of no more than a few 
seconds. This service can be expensive because of its labor 
intensity and the cost of the telephone call from point of sale to 
authorization center. 

An important additional operation is the "voice referral 
made in about 5% of authorization calls to a human authorizer, 
an individual empowered to make credit decisions when the 
machine decision (from the data base) is ambiguous or the 
cardholder contests a rejection. The authorizer is ordinarily 
different from the relayer. Note also that funds transfer is 
handled separately, through use of paper records. Large 
retailers, such as airlines, may submit magnetic tapes of 
transaction records. 

A second accessing method is via private-line data terminals 
on polled multipoint circuits connected directly to the authori- 
zation data base {Fig. 2). These terminals read the magnetic 
stripe on the back of a card and send the terminal's 
identification automatically, so that the sales clerk need only 
enter the purchase amount. This makes possible a very fast 
transaction,' but is cost effective only at larger-volume 
locations. Card issuers have been taking steps toward regional 
concentration (Fig. 3) to reduce communications costs. Future 




communications strategies may emphasize access through 
public data networks and alternative local distribution facili- 
ties, as described later. 

A third accessing method is via automatic dialup terminals 
which, like voice calls, use the switched telephone network 
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(Fig 4) This accessing method is attractive for points ot sale 
without sufficient traffic to support a private line terminal, 
especially with the recent development of moderate-cost ($400) 
terminals complete with autodialers, modems, and magnetic 
stripe readers. If a telephone is available on the same line, 
voice referrals can usually be switched through the authoriza- 
tion center without a need for separate dialing. 

The largest push in point-of-sale automation is in deploying 
these low-cost dialup terminals. A number of ways to reduce 
the high costs of dialed lines, and even the moderate cost of 
dialup terminals, are being tested or considered , with emphasis 
on regional concentration of various kinds. One technique (Fig. 
5) is the use of automatic voice response units (ARU's), which 
are accessed by local phone calls from very-low-cost terminals, 
including pushbutton telephones, and concentrate data traffic 
for transmission to the distant data base. Canned voice 
prompts are provided to the calling sales clerks. Another 
technique (Fig. 6), increasingly used in Europe where national 
PTTs encourage the use of public data networks, is tandem 
connection through the dialed network and the public packet- 
switched network, with voice referrals automatically dialed by 
the point-of-sale terminal in response to instructions from 
special facilities monitoring the data traffic. The shared 
facilities of the packet-switched network are appropriate for 
the short, bursty traffic characteristic of credit authorization, 
but the need to provide occasional voice referral communica- 
tions might be better met in a future integration of voice with 
data traffic. 

Interchange and Shared Facilities 

A fourth accessing method is via interchange (Fig. 7) with 
other institutions, including large retailers supporting their 
own point-of-sale systems and "third parties" providing 
interchange services. The rationale for interchange is. of 
course to broaden the communications reach and terminal 
population for a particular card without that card issuer having 
to invest in additional facilities. Developing an interchange 
relationship requires some software development for the 
conversion of message formats and communications pro- 
tocols, but it is more a business than a technical question. The 
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communications needs are for dedicated computer-to-compu- 
ter links, typically operated at 2.4 kb/s to 9.6 kb/s, and for 
appropriate backup facilities, dialed or private. 

One interesting development seen in both proprietary and 
interchange environments, but particularly the latter, is 
truncation of communications through the use of distributed 
data files. An authorization data base will usually contain a 
"negative file" of bad cards, equivalent to the printed "hot list * 
which is clearly much smaller than the full "positive files" on all 
cardholders which constitute the bulk of the data base. This 
negative file can be distributed to regional processors (Fig. 8), 
so that calls for authorization on purchases with "bad" cards 
can be answered from the regional processor (with a rejection 
message) instead of from the distant full data base. In the 
interchange environment, this means that one card issuer may 
be housing and using data bases on cardholders of other 
issuers, illustrating the delicate balance between competition 
and cooperation which appears to be characteristic of 
communications-intensive businesses, and is, perhaps, creat- 
ing new needs for privacy safeguards. 




Optimization of credit authorization and other transactional 
networks with respect to the division between communications 
and distributed data basing and processing is one of the central 
problems of transactional networking, and one of the most 
interesting technically. It depends critically on technical and 
regulatory developments in the communications industry and 
on developments in memory and data-base technology. If 
communications costs increase and data storage and pro- 
cessing costs continue to decrease, data storage and process- 
ing functions may be replicated in local host computers or even 
in terminals themselves. A cheap, rewritable memory of 
several megabytes for use in transactional terminals can be 
considered a "need" of the card industry in the sense of opening 
up broader possibilities for decentralization of data access and 
processing functions. 

One of the most striking recent developments in transac- 
tional interchange is the advent of the nationwide automatic 
teller machine (ATM) interchange network. Several competing 
networks are in fact being developed. This is a true, if not quite 
complete, electronic funds transfer (EFT) application at the 
personal level, with individuals using their "cash cards" to 
obtain cash at ATM's of banks other than their home banks. 

As Fig. 9 illustrates, the ATM interchange network conveys 
identification information and an authorization request from 
the user to the host computer of his home bank. If this host 
computer is convinced of the identity of the user, conveyed 
through a personal identification number (PIN), an authoriza- 
tion for the transaction is returned to the host computer 
supporting the ATM. The reconciliation between the two banks 
is handled in a separate bulk transaction. 

Network security becomes an important issue in this 
application. If the PIN is not encrypted for its transit through the 
network, or if the authorization message is not protected, the 
system becomes susceptible to fraud by both passive and 
active interceptors. "Good practice" now suggests hnk-by-link 
DES encryption for the PIN (as indicated in Fig. 9), but not all 
participating institutions are convinced of the need for 
security. 

However, link-by-link encryption, with its stored keys and 
reencryption points, is weaker than end-to-end encryption with 
a unique "session key" for each transactional session. A 
pressing need of future personal EFT networks, including 
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"home banking" networks, is effective, simple, and cheap 
security and authentication technology. In fact, the whole 
phenomenon of transactional interchange networks invites 
new attacks on the integrity and privacy of personal and 
institutional data files which must be met with new technical 
safeguards. 



Mew Media and the On-Line— Off-Llne Choice 

The efforts at data concentration described earlier (auto- 
matic voice response, regional concentrators, stored data 
networks) still leave the requirements for local communica- 
tions. The card industry needs to hold down communications 
costs and improve performance in the local as well as the 
long-distance arena, but it has not made very much progress 
so far Digital subscriber loops, as in the integrated services 
digital network (ISDN) or some of its forerunners, have the 
potential to offer faster exchanges at lower cost and satisfy 
some of the anticipated needs. Digital access will be partic- 
ularly welcome if it does indeed integrate voice with data 
communications, carrying voice referrals through the same 



digital facilities with instantaneous increases (as requested) in 
assigned capacity. 

Cable systems may also provide a local-loop bypass option, 
although interactive cable services are developing much more 
slowly than anticipated. The relatively low-capacity polling 
schemes used in some interactive cable systems may be able, 
in some locations, to support a population of transactional 
terminals. Unfortunately, CATV is usually not supplied to 
businesses, and transactional services alone may not justify 
the installation costs. And. even when cable is installed, it 
may be best to use its inherent efficiency as a broadcast 
medium to update remotely distributed credit files rather than 
to carry interactive traffic. 

Other communications media have also been suggested, 
including low-rate two-way satellite communications between 
ATM's and host computers using spread-spectrum transmis- 
sion techniques [1]. Microwave digital termination services 
may also be useful local distribution media. There is, in any 
event, a need to develop better local communications facilities 
for transactional communications. 

A somewhat different view of transactional communications 
is taken by advocates of off-line rather than on-line commu- 
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nications systems, particularly off-line systems using inte- 
grated circuit ("smart" or "chip") cards. In a debit system 
based on these cards {Fig. 10), credit authorization is granted 
on the strength of the authorization and transaction records in 
the customer's card and there is no call to a distant data base. 
Transaction records are also retained by the (off-line) point-of- 
sale terminal, which periodically transfers them in a batch 
transmission, through a dialed connection, to a clearing 
institution. A greater penetration of low-volume points of sale 
may be obtained with such an off-line system than with a 
conventional on-line system. 

The Essential Telecommunications Needs of the Card Industry 

The foregoing review of what the card industry does with 
telecommunications, and what it would like to do, has 
suggested a number of needs which enhanced telecommunica- 
tions might help meet: 

1) Lower cost per transaction. 

2) Automation of smaller points of sale. 

3) Facilities sharing and interchange to increase reach and 
restrain costs. 

4) Minimization of voice traffic, and integration with data 
traffic. 

5) Effective use of public data facilities. 

6) Security and authentication techniques appropriate for 
EFT and for data-base privacy and integrity despite easier 
access. 



7) More choice among communications alternatives, espe- 
cially for local communications. 

8) Serious consideration of distributed vs. central data 
management, and of (partly) off-line vs. on-line com- 
munications. 
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Abstract 

In this article the authors identify reliability, privacy, and security as critical issues in electronic commerce. In other work, designers of 
ilVmaSn syrtems have identified other issues as critical, such as the ability to provide offline verification. It ,s w,dely agreed that an 
elertronic currency system must provide divisibility, scalability in number of users, conservation of money or tamper resistance, 
exchanglS or nteTopSity. and'availabilrty H-6J. However, by returning to the fundamental definition o money and *e essential 
nature of electronic information systems, the authors argue that privacy, reliability, and security are also crrt.cal .ssues. It .s argued that 
these files are particularly important in Internet commerce. The authors conclude by noting how some proposed Internet commerce 

systems provide, or fail to provide, security, reliability, and privacy. 

Critical Issues in Internet Commerce 

L Jean Camp, Sandia National Laboratories 
Marvin Sirbu, Carnegie Mellon University 



f nternet commerce is sending electronic payments over a 
# public network to obtain electronic goods or commitments 
to deliver physical goods. Internet commerce will bring 
together consumers and merchants in transactions that cross 
jurisdictional boundaries on a scale that was previously as 
inconceivable as it was technically infeasible. In transactions 
that cross national boundaries, many questions which are now 
answered through force of law, such as consumer liability for 
a lost credit card number, may now be addressed through 
technical fiat. In this article we determine the critical policy 
issues which are being addressed at the design level by begin- 
ning with the basic properties of money. We will focus on the 
dominant issues in the design of electronic commerce systems: 
privacy and fraud. 

Crucial questions in Internet transactions are: What can 
customers, merchants, and banks lose on the Internet? Who 
must they trust? And who takes the risks? 

Answers to these questions vary across the multitude of 
proposed protocols for electronic commerce on the Internet. 
However, an examination of a broad range of these protocols 
makes clear that in electronic commerce, customers can lose 
both their money and their privacy. To protect privacy and 
money, Internet transactions must be secure, reliable, and 
anonymous. 

Reliability and security are interdependent. The lack of 
reliability of an electronic commerce system can be exploited 
by attackers to commit theft. Reliability in electronic com- 
merce may require security to provide authentication, integri- 
ty, and irrefutability. Reliability is not security. Reliable 
protocols on servers that are not secure will provide reliable 
services to attackers as well as to authorized users. 

Privacy, anonymity, and security are distinct but interde- 
pendent properties. Privacy means that the subject of infor- 
mation can control the information. Privacy requires security, 
since security is control over information. However, security is 
not sufficient for privacy, since the owner and the subject of 
the information may have very different interests in and uses 
for the data. In fact, security may preclude privacy by ensuring 
that the subjects of information have neither control nor 
knowledge of the uses of that information. Anonymity means 



that information has no subject — that is, identity is not 
linked to the information. Thus, anonymity ensures privacy. 

Obviously, security is necessary for the protection of both 
user funds and user privacy. However, security alone can pro- 
tect neither. 

Unlike surveillance threats, with anonymous currency ille- 
gal acts can be simplified. Risks of anonymous currency 
include transmitting threats and receiving related ransom 
anonymously, anonymous blackmail, tax evasion, and trivial 
money laundering. # . 

We do not attempt to address every possible nsk inherent 
in electronic commerce. It is already apparent that the advent 
of electronic funds transfer can magnify the weaknesses of cash 
control systems [7, 8] or entail unnecessarily detailed informa- 
tion gathering that threatens individual privacy laws [9-12]. 

Why Internet Commerce? 

1 A / h y the Internet? Why will commerce thrive on the Inter- 
im V net rather than in easier-to-manage intranets? Who is 
out there? 

What is the Internet? And who is out there? The Internet 
began as the ARPANET, a United States government project 
for connecting scientific research sites. As late as 1986, when 
ARPANET became NSFNET and expanded its mission, the 
Internet community was dominated by researchers and scien- 
tists. It was not until 1990 that the first commercial e-mail 
provider, MCI Mail, was connected to NSFNET. But in the 
'90s, commercial information providers came onto the Inter- 
net along with commercial e-mail providers. Early adopters of 
Internet technology for information marketing include Dow 
Jones and Dialog [13]. Thus began Internet commerce. Since 
1990 the growth of the Internet has been exponential. The 
growth of hosts on seven continents from the Internet Domain 
Survey [14] is shown in Table 1. It is these growth curves that 
so excite the providers of content and commerce services. 

In 1989 Tim Berners-Lee developed a protocol to enhance 
data sharing for collaborative physics, the hypertext transport 
protocol (http). This protocol is the underlying technology for 
the World Wide Web. The Web allows consumers to search 
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for information on the Internet with a straight- 
forward graphical interface. Easy access to infor- 
mation has been a significant driver of Web 
growth. With http, the Internet became fully 
capable of supporting user-friendly distributed 
commerce, just as previous protocols had enabled 
functionality from simple communication to file 
transmission. The Web remains a critical element 
in emerging electronic markets. 

Certainly the obvious answer to the question, 
"Why Internet commerce?" is "That's where the 
customers are." The other answer is that Internet 
commerce offers the potential to 
greatly reduce transactional over- 
head. Many successful business 
ventures are now on the Internet. 
Table 2 shows examples of business- 
es on the Internet and correspond- 
ing paper information markets [15]. 

The Internet supports a range 
of business functions, not simply 
payment. Every transaction has 
multiple phases: product discovery, 
price negotiation, final selection, 
payment, delivery, and dispute res- 
olution. The Internet can support 
many types and ail stages of Inter- 
net commerce [16]. 

Product discovery is enabled on 
the Internet through advertising 
and electronic word of mouth. 

Product information is dispersed through Web pages, distribu- 
tion lists, and Usenet groups. The Web enables individuals to 
locate specific information and search by product or company 
name. Corporate Web sites often exist solely for the purpose 
of distributing product information with a simple graphical 
interface. With distribution lists, or dlists, individuals who 
have a common interest form a closed group and transmit 
messages of interest to all members of this group. Announce- 
ments of new products are made by members of the dlist. 

All the technologies consumers use to find out about ser- 
vices can also be used to locate suppliers. Web search engines, 
such as the hotbot and Lycos, also provide a simple way for 
consumers with Web access to locate products. 

Price negotiation is supported by e-mail and electronic 
data interchange. Information goods can be delivered online 
Customer support can be offered online through e-mail and 
via Web pages. . 

Every phase of a commercial transaction has associated 
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costs. The ability of an Internet commerce protocol to reduce 
transaction costs depends on its ability to address these costs. 
For comparison, the distribution of costs in a credit card 
transaction is shown in Fig. 1 [16]. 

The value of Internet commerce partially depends on how 
the costs in the figure can be decreased through automation. 
The Internet allows administration of customer orders, pay- 
ment or payment authorization transmission, and production 
of an invoice to be automated. 

In addition to cost advantages through automation, the 
Internet allows services to be provided continuously, around 
the clock, around the globe, in multiple languages and curren- 
cies. Catalogs of merchandise can be found by interested 
shoppers at negligible marginal cost to the merchant. The cat- 
alogs seen by every consumer can be updated immediately as 
prices and inventory changes. 

Internet commerce could affect the lives of millions. The 
standards which determine how money and information flow 
around the Internet are being determined now 
— and some of the fundamental decisions 
about the risks consumers will take are inte- 
grated as technical details in technical specifica- 
tions. Examination of those specifications and 
enumeration of the risk are particularly timely 
while Internet commerce is yet infant and the 
standards are still in flux. 



I Figure 1 . Cost distribution in a credit card transaction. 



Money, Its Functions, and 
Electronic Commerce 

Here we will answer two related questions: 
Why are reliable transactions important? 
And what are the properties of a reliable elec- 
tronic commerce protocol? To answer these 
questions, we must first address a more basic 
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issue: What is money? Defined by 
its three elemental functions, 
money is a store of value, a stan- 
dard of value, and a medium of 
exchange [17]. Money as a medium 
of exchange requires reliability in 
transactions, and providing transac- 
tional reliability in electronic com- 
merce is not trivial. 

Money as a store of value requires durable storage. For 
money to be a store of value, it must not be easy to destroy or 
create. If money decays or is destroyed in storage; it obviously 
does not succeed in storing value. In contrast, hyperinflation 
illustrates the failure of money as a store of value when it can 
too easily be created. Under hyperinflation, entire nations are 
forced to abandon money and return to barter. 

Durable storage is necessary for electronic commerce. 
Unlike physical money, electronic money is merely bits, and 
thus can be trivially dupb'cated so that money can be stored in 
multiple locations. Note that this duplication of money differs 
from the creation of money only when the duplicates cannot 
be spent; thus, ease of duplication is a double-edged sword. 
Furthermore, some electronic currency systems have money 
that expires in order to reduce the cost of a security violation. 
Thus, value of stored money, though not the bits themselves, 
could effectively disappear. 

Money as a standard of value requires interoperability] 1 that 
is. to serve as a standard of value, any specific form of money 
must be either itself widely used (a standard) or readily con- 
vertible to a standard form. In the electronic environment, 
interoperability in terms of wide use means that a protocol 
•can be implemented on many and diverse platforms. This type 
of interoperability is encouraged by open standards. Low 
requirements for participation in electronic commerce also 
encourage interoperability through wide use, by expanding the 
base of possible customers. Restrictions on participation have 
the reverse effect. For example, the requirement that elec- 
tronic commerce customers have a credit card [18] prohibits 
the participation of anyone without a credit history and signif- 
icant income. 

Interoperability in terms of convertibility means different 
vendors' software can exchange data; in electronic commerce, 
converting money amounts to exchanging data. Interoperabili- 
ty is not an insurmountable issue, since even systems that are 
not secure [19] can provide interoperability. 

Money as a medium of exchange requires special transac- 
tional properties. The transactional properties that enable 
money to serve as a medium of exchange amount to transac- 
tional reliability. Therein lies the answer to our initial ques- 
tion: why are reliable transactions important? Reliable 
transactions in electronic commerce are important because 
they are necessary to the proper functioning of electronic 
money as a medium of exchange. 

Reliable protocols can provide certainty in the face of network 
failures, memory losses, and electronic adversaries. An unreli- 
able electronic commerce system cannot distinguish a commu- 
nications failure from an attack. If a failure can be used 
effectively for theft, then certainly such attacks will occur. 

There remains, then, the second question: what are the 
properties of a reliable electronic commerce protocol? The 
study of distributed databases has defined the characteristics 
of reliable database transactions as atomicity, consistency, iso- 
lation, and durability. These are known as the ACID proper- 
ties. Physical transfers of money illustrate the ACID 
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properties of a reliable transaction. 
ACID properties are innate in 
exchanges of physical money. 

ACID transactions are atomic, 
consistent, isolated, and durable. 
Distributed ACID transactions are 
robust and can prevail in the face of 
network outages, replay attacks, fail- 
ures of local hardware, and errors of human users [20]. 

Transactions are atomic in the Newtonian sense; they can- 
not be split into discrete parts. An atomic transaction either 
fails completely or succeeds completely. Funds are conserved 
in an atomic transaction. For example, consider what happens 
when a customer transfers funds from a savings account to a 
checking account. Either the checking account is credited and 
the savings account is debited, or neither account balance 
changes. There is no case where money either disappears 
from both accounts or is credited to both accounts. 

If a transaction is consistent, all relevant parties agree on 
critical facts of the exchange. If a customer makes a one-dol- 
lar purchase, then the merchant, the customer, and the bank 
(if it is involved) all agree that the customer has one less dol- 
lar and the merchant one more. 

Transactions that do not interfere with each otheT are iso- 
lated. The result of a set of overlapping transactions must be 
equivalent to some sequence of those transactions executed in 
nonconcurrent serial order. If a customer makes two one-dol- 
lar transactions, the two payments should not be confused. 
The customer should not end up being charged twice for one 
item, nor should one single payment be counted twice to give 
the two-dollar total. 

When any transaction can recover to its last consistent 
state, it is durable. For example, if the customer physically 
drops a dollar when making a purchase, that dollar does not 
disappear. When the customer retrieves the dollar, the last 
consistent state is restored. Similarly, money that was avail- 
able to a computer before it crashed should not disappear 
when the machine reboots. 

Atomicity, consistency, durability, and isolation in a trans- 
action create the possibility for irrefutability in electronic 
commerce. Suppose a customer wants to make a purchase 
from the local software store. The customer must pay, or 
promise to pay. The merchant either gets payment or proof of 
intent to pay in a standard purchase order or check. The cus- 
tomer gets a receipt from the merchant indicating that she has 
paid and expects the merchandise to be delivered. When it is 
delivered, the customer signs a receipt for the merchant indi- 
cating delivery has occurred. Each action is linked with some 
verification of action, so both parties have some proof in case 
the other party attempts fraud. 

Electronic commerce systems have widely varying scopes, 
some covering only payment, while some address everything 
from negotiation to delivery. Different electronic commerce 
systems offer different degrees of atomicity to address the 
problems of remote purchases: money atomicity, goods atom- 
icity, and certified delivery [21]. 

Of course, electronic transactions may have no atomicity. 
No atomicity requires mutual trust among participants. The 
physical equivalent is sending cash or goods in the mail to a 
post office box. Customer or merchant fraud can be simple in 
systems with no atomicity. 

Electronic transactions may have money atomicity. The 
physical equivalent is paying cash in person. In money-atomic 
systems there is no mechanism for certification of merchan- 
dise delivery. If used for remote purchase with accepted tech- 
niques for the delivery of physical goods, money atomicity is 
quite adequate. But fraud, through a customer's theft of 
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goods or a merchant's refusal to 
deliver goods after payment, can be 
trivial when systems with only 
money atomicity are used for goods 
with online delivery, such as soft- 
ware. Among the systems here, 
both anonymous credit cards [4] 
and Secure Electronic Transactions 
have money atomicity [18]. 

Electronic transactions may have 
goods atomicity. Goods atomicity 
corresponds to using a certifiable 
payment mechanism with certified 
delivery in a physical transaction. Goods atomicity provides 
high reliability and reduces the opportunity for merchant 
fraud. Goods atomicity is the equivalent of collect on delivery. 
The merchant is not paid unless there is a delivery; the cus- 
tomer does not pay unless there is a delivery. 

Finally, electronic commerce systems may provide certified 
delivery. With certified delivery the customer certifies to the 
merchant his intent to order goods of a certain description, 
and the merchant warrants that what the customer received is 
what the merchant intended to deliver. While a decision as to 
whether what was delivered actually matches what was ordered 
is a semantic judgment, the ability to verify these items after 
the fact provides a powerful mechanism to ensure that the 
customer receives precisely what was agreed upon. NetBill 
offers certified delivery. . 

Atomicity depends on design, implementation, and busi- 
ness policy. Atomicity depends on funds-available policies 
because of rollback. Rollback is a technique where all steps 
are recorded and then reversed until the most recent consis- 
tent state is reached. For example, if a customer's attempt to 
transfer funds from checking to savings fails, funds withdrawn 
from the customer's checking account are placed back into 
the customer's checking account. 

In electronic commerce, a payment message must travel 
over an open network, which is not secure, from the customer 
to the merchant. Without verifiable acknowledgment in the 
protocol, the customer will not know that the merchant 
received the payment message. Under the standard Transmis- 
sion Control Protocol (TCP), a payment may be duplicated 
when the communications protocol believes the packet con- 
taining the payment message was lost on the network. More- 
over, a payment message may be destroyed by network failure. 
If a payment message is lost, delayed, or destroyed, confusion 
rather than consistency may result. 

Note that financial transactions as well as database transac- 
tions can also be classified as reliable using these properties. In 
some systems the financial transaction consists of one distributed 
database transaction, so in this case the application of these 
concepts is trivial. In other systems a single financial transac- 
tion requires multiple database transactions. In this case the 
failure of individual messages may require state changes in 
multiple database transactions for the financial transaction to 
remain atomic, since the scope of the financial transaction 
includes multiple database transactions. In short, transactional 
reliability is not a trivial matter in electronic commerce. 

Rollback is complicated when financial transactions consist of 
multiple database transactions. For example, suppose a customer 
orders a free ticket as a frequent flyer award and includes a 
credit card number to pay for the courier charge. If the entire 
fare is mistakenly charged to the card, rollback is possible. 
However, it requires coordinating three databases: the airline 
frequent flyer database, the airline billing database, and the 
billing database of the credit card company. This is obviously 
more complex m computing and organizational overhead than 



simply redepositing unused funds at 
a single institution. 

Superficially, electronic transac- 
tions are just exchanges of bits, and 
if the exchange can be reversed, the 
transaction can be made atomic. 
But for Internet commerce to 
expand, there must be some inter- 
operability not only between forms 
of Internet commerce but also 
between Internet currency and tra- 
ditional forms of money. Therefore, 
if the rollback period is too large 
the fraudulent party could abscond with unrecoverable cash, 
making the later acquisition of bits meaningless. This implies 
that a transaction which implements atomicity using rollback, 
and is theoretically atomic, may not be truly atomic. Using 
two-phase commit solves this problem by requiring that the 
record or funds are locked until global commit is issued. (At 
the point of global commit, all parties agree that the transac- 
tion has been completed.) This implies that for rollback to be 
useful, funds should remained locked until commit so that the 
money cannot be converted in the interim. 

Providing customer anonymity is another critical issue. In 
physical exchanges of money, maintaining customer anonymity is 
trivial. The merchant present at the transaction may gather some 
information about the customer through direct observation, 
but no unique identifying information is recorded and stored as 
a result of the transaction itself, and no identifying information 
can be correlated with the purchase. In contrast, electronic 
commerce is fundamental the manipulation of computerized 
records. Purchase information, including customer identity, is 
easily correlated across electronic transactions. 

Issues of atomicity and anonymity are complicated by the 
definition of the scope of a transaction. When does a transac- 
tion begin? When does it end? What is the relevant scope of 
concern in a transaction? The information transmitted in a 
transaction varies if the transaction includes discovery, where 
the information available to the merchant depends on the 
Web browser used by the customer* or if the transaction 
includes only the purchase of the goods. As illustrated in the 
previous discussions of atomicity, the degree of atomicity 
depends on the scope of the transaction as well 

Currently published token currencies have not considered 
entire transactions, and therefore do not provide money 
atomicity. Token currencies illustrate the possible trade-off 
between atomicity and anonymity suggested in the discussion 
of rollback. 

Digicash [22] is the canonical anonymous currency. Yet 
Digicash has no atomicity [23]. In the later version of Digi- 
cash, [24], Chaum attempted to provide money atomicity, 
through encoding identity into each token to be spent. Encod- 
ing identity allows double-senders to be identified, thereby 
resolving the conflict between anonymity and accountability in 
the case of double spending. The addition of integrity pro- 
vides sufficient information for dispute resolution in issues of 
payment, but not enough information to resolve disputes over 
goods delivery. 

MicroMint [25], which uses hashing rather than public key 
operations to affordably generate large quantities of electron- 
ic cash, offers no money atomicity in its simplest form. In 
order to provide money atomicity, MicroMint is extended so 
that customer identity is included in every coin. Thus, the 
extension of MicroMint to provide money atomicity depends 
on the requirement that every consumer identify herself to the 
merchant to verify her right to spend a coin. 

Similarly, an analysis of protocols for Internet commerce 
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based on notational currency illus- 
trates that reliability can be simpli- 
fied by creating a single ledger. The 
creation of a single ledger means 
that there is a concentration of 
information, thus implying a threat 
to privacy. The Anonymous Credit 
Card protocol attempts to address 

this by accepting the increased complexity as the cost of priva- 
cy. However, the relationship between distribution of informa- 
tion and provision of privacy does not always hold true in that 
increased centralization does not always imply decreased pri- 
vacy. NetBill, for example, has more centralized transaction 
processing than Secure Electronic Transactions but provides 
an equivalent level of customer privacy. 



commerce systems are 
implementing their values as well 
as their engineering creativity into 
the financial infrastructure. 



Closing 

■n summary, the designers of electronic commerce systems 
_ are implementing their values as well as their engineering 
creativity into the financial infrastructure. In some cases the 
trade-offs made by the designers is explicit, as in MicroMind 
However, in some cases the trade-offs result from adherence 
to previous models (as with SET) or are based on an implicit 
assumption that anonymity is worth the price of fraud (as with 
Digicash). In all cases, the policy choices and value decisions 
should be made in a open and democratic way rather than by 
quiet technical fiat. 

Today the decision of whether to allow an electronic com- 
merce offering is made in a regulatory cloud. Providers of 
electronic commerce are currently allowed to make spurious 
claims of anonymity, as in the case of Mondex [26]. Con- 
sumers and citizens are not given the information necessary to 
select electronic commerce systems that reflect their own pref- 
erences, with marginal costs, susceptibility to fraud, and desire 
for privacy all clearly defined. 

Of course, some requirements for consumer identity are 
based on outdated regulatory models of records and are not 
under the control of system designers. Legal requirements for 
receipts, billing, contracts, and nonrepudiation do not reflect 
the potential for anonymous atomic systems or other techno- 
logical capabilities. However, even with legal considerations, 
much remains in the hands of system designers. 

We would argue that the Code of Fair Information Prac- 
tice should apply to all transactions; in particular, consumers 
should know of records as they are being created and be able 
to opt out. Just as companies offering credit are required to 
explain the charges, designers and companies offering elec- 
tronic commerce software should be required to explain what 
information about the user is made available. 

Currently, electronic commerce system designers are 
choosing the risks consumers take between their wallets and 
their privacy. These decisions are inherently value-laden, and 
should be made with the recognition that issues of fraud and 
privacy cannot be addressed through post hoc regulatory solu- 
tions on the Global Information Infrastructure. 
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The Opinion of the Board of Patent Appeals and Interferences in this action, 
Appeal No. 2006-1365, dated April 27, 2006. 
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UNITED STATES PATENT AND TRADEMARK OFFICE 



BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Ex parte STEPHEN A. EWALD 



MAILED 

Appeal No. 2006-1365 
Application No. 10/672,133 APR 2 7 2006 

PAT &T.M OFFICE 

BOAW! 0^ PATFN1 APPEALS 

i ,vMt INTERFERENCES 

ON BRIEF L 



Before OWENS , BAHR, and NAPPI, Administrative Patent Judges. 
OWENS, Administrative Patent Judge. 

DECISION ON APPEAL 
This appeal is from a rejection of claims 1-19, which are 
all of the pending claims. 

THE INVENTION 

The appellant claims a system and method for purchasing 
goods and services using a broadcast receiver. Claim 1 is 
illustrative: 

1. A system for purchasing goods and services linked with 
broadcast media, comprising: 
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one or more broadcast receivers that receive a broadcast 
media including information relating to goods and services that 
can be purchased by persons receiving the media, the receiver 
further selectively recording the purchase data for goods and 
services that a person purchases relating to the broadcast media; 
and . 

one or more servers that selectively receive and verify 
purchase data sent from the one or more receivers. 

THE REFERENCE 

Kesling et al . (Kesling) 2002/0132575 Sep. 19, 2002 

THE REJECTION 

The claims stand rejected as follows: claims 1-13 and 15-19 
under 35 U.S.C. § 102(e) as anticipated by Kesling, and claim 14 
under 35 U.S.C. § 103 as obvious over Kesling in view of official 
notice . 

OPINION 

We affirm the aforementioned- rejections . 

Kesling discloses systems and methods for facilitating 
mobile commerce (1 0011) . If a radio listener wants to purchase 
a product that has just been advertised, the listener can press a 
select button (1220) to receive further information regarding the 
product such as price and availability, and w [t]he listener might 
even complete the transaction using radio 20, which, since it 
includes the high power wireless transceiver, can function as a 
conventional text pager" (S[ 0066). *[D]uring the airing of a 
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vitamin advertisement, users would push select button 1220 to 
purchase the vitamin product.... After select button 1220 is 
pushed, the system administrator would immediately receive the 
user's order through a wireless network" (1 0090). 

The appellant argues that "the broadcast receiver of 
Kesling, et al . , discloses at most an * informational request,' 
and not a 'purchase request' as claimed the [sic] present 
invention" (brief, page 5), and that "the most reasonable 
interpretation of the term * transaction' in this passage of 
Kesling, et al . [i.e., ' [t]he listener might even complete the 
transaction using radio 20, which, since it includes the high 
power wireless transceiver, can function as a conventional text 
pager' (I 0066)], appears to be that the transaction of the 
listener obtaining further information can be completed through 
the text messaging of the wireless transceiver" (brief, page 6). 
Kesling' s disclosure that "during the airing of a vitamin 
advertisement, users would push select button 1220 to purchase 
the vitamin product" (5 0090) indicates that the transaction 
referred to by Kesling is a purchase. 

The appellant argues that the only technical detail 
disclosed by Kesling is that the broadcast receiver includes a 
high power wireless transceiver and can function as a 
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conventional text pager (f 0066), and that this disclosure would 
not have enabled one of ordinary skill in the art to create a 
broadcast receiver-generated purchase request (brief, page 7; 
reply brief, page 2) . The appellant has not provided evidence in 
support of that argument, and arguments of counsel cannot take 
the place of evidence. See In re De Blauwe, 736 F.2d 699, 705, 
222 USPQ 191, 196 (Fed. Cir. 1984); In re Payne, 606 F.2d 303, 
315, 203 USPQ 245, 256 (CCPA 1979); In re Greenfield, 571 F.2d 
1185, 1189, 197 USPQ 227, 230 (CCPA 1978); In re Pearson, 494 
F.2d 1399, 1405, 181 USPQ 641, 646 (CCPA 1974). Moreover, the 
similar lack of technical detail in the appellant's specification 
indicates that if one of ordinary skill in the art could carry 
out a radio-generated purchase based upon the appellant's 
disclosure at the time of the appellant's invention, that person 
could do the same given Kesling's disclosure. 

For the above reasons we are not convinced of reversible 
error in the examiner's rejections. 
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DECISION 



The rejections of claims 1-13 and 15-19 under 
35 U.S.C. § 102(e) over Kesling, and claim 14 under 
35 U.S.C. § 103 over Kesling in view of official notice, are 
affirmed. 

No time period for taking any subsequent action in 
connection with this appeal may be extended under 37 CFR 
§ 1.136(a) . 



AFFIRMED 



Terr# J. Owens 
Administrative Patent Judge 




BOARD OF PATENT 
APPEALS AND 
INTERFERENCES 



Administrative Patent Judge 




f&tSer't E. Nappi 
Administrative Patent Judge 
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